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It’s that time of year again. Time for winter
driving, sunsets before 5:00 p.m., the countdown to
Spring Training, and, of course, New Year’s resolu-
tions. So, to join in this long-standing tradition, The
Employer’s Advisory created the following resolu-
tions, in no particular order:

#1.  Follow proposed legislative bills and
get involved before it becomes law. To borrow an
oft-repeated expression, “If you don’t get involved in
legislation before it’s passed (e.g., write emails to
your representatives/senators; participate in local
SHRM committees), you lose the right to complain
about it after it’s passed.” The 2025 Colorado legis-
lative session is certain to be a very active one re-
garding employment laws (e.g., efforts are already
underway to nix Colorado’s Labor Peace Act gov-
erning workplace unionization). So, now is the time
to get involved in shaping how those employ-
ment/HR laws will look.

#2.  Make sure you're complying with
Colorado’s new wage requirements. With the fed-
eral efforts to modify wage requirements on pause,
Colorado employers can turn their attention to Colo-
rado’s wage requirements as they have now become
official. Those are:

*  Minimum wage:
$14.81 per hour

* Highly compensated threshold:
$141,212.50 per year

#3.  Don't forget the highly compensated exemp-
tion. To classify an employee as exempt under Col-
orado law (i.e., not required to keep track of the em-
ployee’s time or to ensure the employee receives
overtime pay), the organization must show that the
employee (a) receives, at least, the minimum salary
basis amount (see bullet #2 above) and (b) meets one
of the duty-basis tests (e.g., administrative, execu-
tive/supervisor or professional).

In addition to those exemptions, Colorado also has a
highly compensated exemption that an employer can
use to classify an employee as exempt. To establish
that an employee meets the highly compensated ex-
emption, the employer must show that the employee:

» performs office or non-manual work as
their primary duty (for example, a mana-
gerial electrician);

» customarily and regularly performs one
or more exempt duties of an executive,
administrative, or professional employee;
and

» receives at least $141,212.50 per year.
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This doesn’t mean that to classify an employee as ex-
empt the employer must pay the employee
$141,212.50 per year because that amount only ap-
plies to the highly compensated exemption. To meet
the administrative, executive, or professional exemp-
tions -- an employer only needs to meet one to clas-
sify the employee as exempt -- the employee need
only receive $56,485.00 per year.

In essence, the salary requirement is higher for the
highly compensated exemption because it’s easier to
meet the duty basis tests of that exemption, whereas
the salary is lower with the other exemptions because
the duty tests for those exemptions are more difficult
to meet.

#4.  Provide non-exempt employees with the new
COMPS poster. Don’t overlook that pesky provision
in COMPS that requires employers to provide a copy
of COMPS with the Employee Handbook and have
the employee sign the COMPS Order:

Distribution. Every employer publishing or distrib-
uting to employees any handbook, manual, or written
or posted policies shall include a copy of the
COMPS Order, or a COMPS Order poster pub-
lished by the Division, with any such handbook,
manual, or policies. Every employer that requires
employees to sign any handbook, manual, or policy
shall, at the same time or promptly thereafter, include
a copy of the COMPS Order, or a COMPS Order
poster published by the Division, and have the em-
ployee sign an acknowledgement of being pro-
vided the COMPS Order or the COMPS Order
poster.

COMPS Order, Rule 7.4.2.

#5.  Don’t think Amazon is just for shop-
ping (a.k.a. don’t forget that overtime is based on an
employee’s regular rate, not just the employee’s
hourly rate). The Colorado Supreme Court’s recent
Amazon decision, which principally discussed holi-
day premium pay, highlighted how many payments
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to employees make up an employee’s “regular rate.”

That is, as you’ll recall, COMPS requires that when
paying an employee for overtime hours worked, the
employer must pay the employee 1 ' times the em-
ployee’s “regular rate” (i.e., not just 1 2 the em-
ployee’s “hourly rate”). So, what makes up an em-
ployee’s regular rate, you may ask. In short, there’s
a lot of stuff that COMPS identifies as being included
in an employee’s regular rate:

Pay included in “regular rate.” The regular rate in-
cludes all compensation paid to an employee, includ-
ing set hourly rates, shift differentials, minimum
wage tip credits, nondiscretionary bonuses, produc-
tion bonuses, and commissions used for calculating
hourly overtime rates for non-exempt employees.

COMPS Order, Rule 1.8

Additionally, the Supreme Court noted that
COMPS only identified a few items that were specif-
ically not included in an employee’s regular rate
(a.k.a. “the excluded list”). Those items were:

Business expenses, bona fide gifts, discretionary bo-
nuses, tips, employer investment contributions, vaca-
tion pay, holiday pay, sick leave, jury duty, or other
pay for non-work hours.

And while the Order does mention “holiday
pay’ as being on the excluded list, the Supreme Court
in Amazon noted that such pay was only excluded
from regular rate under COMPS if the pay was for
holidays not worked, as opposed to those situations
where the employee receives a premium for working
on the holiday because when the employer pays a
premium for working on the holiday that premium
must be included in the employee’s regular rate.

In short, if your payment to an employee is
not specifically identified in the excluded list, you
should consider including that amount in the calcu-
lation of an employee’s regular rate.

#6.  Make sure job descriptions accu-
rately describe the duties you want the employee to
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perform. Job descriptions not only convey to em-
ployees what they should be accomplishing, but they
are invaluable to identify in unemployment claims,
EEOC charges, litigations, etc. what the employer
considers to be the essential functions of the position.
It is best practice to review job descriptions periodi-
cally to ensure they capture the realities of the posi-
tions they cover. Additionally, these job descriptions
are absolutely essential in defending a claim under
the Equal Pay Act. So, don’t overlook these critical
documents.

#7. Tell every non-exempt employee
every single day that they are “authorized and per-
mitted” to take a 10-minute rest break every four
hours or major fractions thereof. Okay. Not once-
a-day, every day. Twice a day is better. That is, we
all know that the COMPS Order has a provision re-
garding employees taking a certain number of rest
breaks each shift. But many read that provision to
say the employee must “take” the rest break when
that’s actually not in the Order. Instead, the Order
requires employers to “authorize and permit a re-
quired 10-minute rest period.” So, how does an em-
ployer “authorize and permit” a rest break. Well,
here are a few ideas:

* Have language in the Handbook that
stresses every non-exempt employee is
“authorized and permitted” to take the
identified rest breaks.

* Put the language in the Handbook sign-
off sheet and have the employee initial it
and sign the sign-off sheet that non-ex-
empt employees are authorized and per-
mitted to take the required rest breaks.

» Have all non-exempt employees sign the
COMPS Order.

» Have supervisors end employee meetings
by saying, “don’t forget you are author-
ized and permitted to take a 10-minute
rest break every four hours. If you don’t
think you’re authorized and permitted to
take one, come see me.”

* Get company coffee mugs that say, “All
non-exempt employees are authorized
and permitted to take a 10-minute rest pe-
riod every four hours.”

* Put the authorized-and-permitted lan-
guage in the company newsletter.

* Hire a group of holiday carolers to go
around singing, “on the first day of
Christmas my true love authorized and
permitted me to receive a 10-minute rest
break every four hours.”

Of course, the key is not only in the form, but also
the substance. So, in addition to these steps, make
sure that employees are truly authorized and permit-
ted to take rest breaks and that employees aren’t feel-
ing pressured to skip a rest break or two. To this end,
it’s also helpful to communicate to employees what
they can do if they feel like they cannot take a break.

#8.  Make sure supervisors receive train-
ing regarding the organization’s policies and proce-
dures. Do your supervisors understand the finer
points of the ADA when their subordinates talk to
them about a recent medical issue or explain why the
employee shouldn’t receive a reprimand because of
a certain medical condition? Do they understand that
unlawful harassment and discrimination claims are
not limited to sex, but can include religion, age, race,
ethnicity, genetic information, gender identity, gen-
der expression, disability, marital status, etc.? Do
they understand how harassment under Colorado’s
POWR differs from harassment under the federal Ti-
tle VII? These are just a few examples of training
that supervisors should receive from organizations.

#9.  Ensure that your organization’s har-
assment and discrimination policies contain effective
and lawful complaint procedures and that the organ-
ization has a complaint repository and keeps track of
certain documents for 5 years. One of the best de-
fenses to a harassment claim is that an employer has
a well-documented anti-harassment policy and com-
plaint procedures that is conveyed to every employee
and is followed when a complaint is received.
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Additionally, Colorado POWR requires that all Col-
orado employers have a complaint repository that
contains “ALL written or oral complaints of discrim-
inatory, harassing, retaliatory, or unfair employment
practices that includes, but is not limited to: (a) the
date of the complaint; (b) the identity of the com-
plaining party, if the complaint was not made anon-
ymously; (c) the identity of the alleged perpetrator;
and (d) the substance of the complaint.”

POWR also requires that organizations keep the fol-
lowing categories of records for five (5) years: (a)
requests for accommodation; (b) written and oral em-
ployee complaints of discrimination, harassment, or
unfair employment practices; (c) submitted job ap-
plications; (d) records related to hiring, promotion,
demotion, transfer, layoff, termination, rates of pay
or other terms of compensation, and selection for
training or apprenticeship; and (e) records of training
provided to or facilitated for employees.

#10.  Si sus trabajadores hablan varios id-
iomas, las politicas de la compariia deben estar en
varios idiomas. If you didn’t understand that, per-
haps you shouldn’t expect employees who predomi-
nantly speak Spanish to understand the organiza-
tion’s English-only policies. In short, consider hav-
ing your key employment policies translated into
Spanish for workers who predominantly speak Span-
ish.

#11.  Treat every e-mail and text as though it could
be “Jury Exhibit #1.” Many people look at e-mails
and texts as more “casual” than documents, letters,
etc. But they aren’t. Further, hitting that “delete” but-
ton doesn’t erase the e-mail or text from the system;
it can be discovered years later. All employees within
your organization should be advised to read and write
e-mails and texts from this perspective.

12.  Make sure all your employment posters are
up to date. In the last few years, there have been a
lot of new posters that Colorado employers must
post. These posters include, but are not limited to
workers compensation notices, COMPS, HFWA,

FAMLI, etc. So, make sure that your posters are up-
dated to reflect current laws. Free current versions
of most posters can be found at https://cdle.colo-
rado.gov/posters.

So, with these resolutions now prepared, we
can look forward to the coming year!!! And we here
at The Employer’s Advisory wish everyone “Happy
Holidays” and a wonderful start to the new year.
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